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July 30, 2014 Shuja‘iyya in Gaza Strip using MAG account
15t round of 5 mortar shells at 17:00

10 killed on rooftop

Abdul Aziz (3) Layan, (3) Abdul Halim (5)
Malak (7) Ameena, (8) Lina (9) Alaa (10)
Mustafa (18) Alaa (35) Abdul Karim (70)

2nd round of 10 mortar shells 18 minutes lagpr
21 killed in crowd that gathered _-~
Including medical personnel and reporters
178 others were injured, 4 of whom later died

Mortar gun

Note in particular the 2nd round of fire. Mortar shells struck ambulances
ambulances that the commander would have been aware of. "The attack on
the Shuja'iya market area therefore may have violated the prohibition of
indiscriminate attacks, contained in customary law as reflected in article 51(4)
of Additional Protocol I. Depending on the circumstances, this conduct may.
qualify as direct attacks against civilians and constitute a war crime. * UNHRC

Report, Paragraph 388,





Evidence Human Rights Violations Were Committed in the “Al-Salak Family, etc.” Incident
A Summary of MAG Claims and UNHRC Challenge to those Claims
For the incident (See Appendix 1 for description of  incident) we are submitting for Leahy vetting, the basic question is: did the military unit in question commit human rights violations? The IDF Military Advocate General (MAG)  that investigated the incident said in its concluding paragraph:

In light of these claimss, the MAG did not find that the actions of IDF forces raised grounds for a reasonable suspicion of criminal misconduct. As a result, the MAG ordered the case to be closed, without opening a criminal investigation or ordering further action against those involved in the incident. 

Our goal is to provide credible information to challenge the court’s claims and ruling and thereby claim that the deaths acknowledged by the court were in fact human rights violations. In the table below we provide MAG claims and challenges to those claims by the UNHRV. Note, those involved in this petition to the State Department ideally would study both documents carefully in their entirety in order to appreciate the UNHRC’s full investigation of the incident. We provide this summary to make the process less time consuming. 

Two primary documents we will be referencing
· The MAG Court Claims
Allegation Concerning the Deaths of 31 Individuals as a Result of Strikes on the House of the Al-Salak Family and Its Surroundings in Shuja'iyya (30 July 2014) 
http://mfa.gov.il/MFA/ForeignPolicy/IsraelGaza2014/Pages/Operation-Protective-Edge-Investigation-of-exceptional-incidents-Update-3.aspx [Scroll down to section 3.]

This document describes the structure of military courts http://mfa.gov.il/MFA/ForeignPolicy/IsraelGaza2014/Pages/Israel-Investigation-of-Alleged-Violations-of-Law-of-Armed-Conflict.aspx
· The UNHRC Gaza 2014 Report that questions/challenges the claims above
Report of the detailed findings of the independent commission of inquiry established pursuant to Human Rights Council resolution S-21/1 http://www.ohchr.org/Documents/HRBodies/HRCouncil/CoIGaza/A_HRC_CRP_4.docx [See references to 30 July in Shuja’iya ]
How the UNHRC gathers information on incidents

[Paragraph 248] “The commission focused its inquiries on the ground operations in the neighbourhoods of Shuja’iya (19-20 July), Khuza’a (20 July- 1 August), Rafah (1-3 August) and the operation targeting the market neighbourhood of Shuja’iya (30 July). The commission conducted 75 interviews in relation to the ground operations, reviewed confidential submissions from a variety of stakeholders, governmental and non-governmental, and consulted publicly available information, including satellite imagery, video and photo material.”
The Israeli authorities did not respond to the UNHRC request for information

[Paragraph 249.] “By letter dated 10 February 2015, the commission of inquiry requested the Israeli authorities to furnish information “on several general issues and clarify […] the factual circumstances of specific incidents”. The letter specifically inquired about the military operations examined in this chapter, including the IDF criteria for distinguishing between military objectives and civilian objects; evaluation of proportionality; what precautionary measures were taken and the timeframes when warnings were given; the IDF doctrine on the use of artillery in densely populated areas; type and quantity of ordnance used; IDF policy with regard to medical assistance to wounded persons and which measures were taken to facilitate the evacuation of wounded civilians; the number of casualties; and whether any investigations were initiated. In addition, the letter referred to many of the specific incidents that are discussed below. The commission did not receive a response. Therefore, to the extent possible, the commission assessed materials in the public domain. In particular, the MAG issued a statement about the events at Shuja’iya market on 30 July. It is referred to in the relevant sections of the text.
A Summary of MAG Claims and UNHRC Challenge to those Claims
	MAG CLAIMS
	UNHRC CHALLENGE OF CLAIMS

	…the possibility that the harm to civilians during this incident resulted from a misfire by a Palestinian terror organization has not been ruled out, in light of the extensive enemy mortar fire emanating from the area at the time
	[From Paragraph 285] While the commission cannot completely exclude the possibility that misfired shells by a Palestinian armed group may have resulted in injury to civilians, it has not received or found any information to support that version of events. Witness interviews and statements by the MAG, appear rather to confirm that it was the two rounds of mortar shells fired by the IDF that resulted in death and injury to civilians in the Shuja’iya market area.

	and that their lack of available real-time aerial surveillance did not allow them to identify civilian presence at the time of the attack, whereas previous surveillance had assessed that no civilians were present in open areas of the neighbourhood.
	The commission takes note of the IDF’s assertion that it did not have real-time surveillance and that it did not have aerial weapons platforms available. However, while the commission does not have inside knowledge of the workings of the IDF, it finds it difficult to believe that the IDF, with the substantial amount of aerial means available to it and the relatively small area of Gaza to cover, would leave troops coming under constant fire without any aerial surveillance for over 50 minutes.  [also] … the proximity of several air bases, located merely a few minutes from Gaza…

	The IDF explains that it chose to use mortars as no aerial alternatives were available.
	In addition, owing to the proximity of several air bases, located merely a few minutes from Gaza, the commission also finds it difficult to understand why aerial platforms with more accurate and precise weapons than mortars were not available.

	[repeating point above] and that their lack of available real-time aerial surveillance did not allow them to identify civilian presence at the time of the attack
	… it hard to believe that the IDF had no knowledge of the presence of ambulances in the area in the aftermath of the initial strike, especially when the rescue crews, a fire truck, and three ambulances arrived at the scene with sirens blazing loudly. … that usual military practice in such cases makes use of ‘forward fire controllers’ who observe the target to direct artillery or air support. If this was the case in this incident, the commission cannot comprehend how the presence of many civilians and the arrival of rescue crews was not observed during an 18 minute period. [also from Paragraph 381]… “also 178 injured, four are reported to have died later.” [There were a LOT of civilians in the crowd. Would be difficult not to be aware of their presence.]



	MAG (Continued)
	UNHRC (Continued)

	…forces had believed that the likelihood of civilians being harmed as a result of the fire was low. Before the start of the ground incursion in Shuja'iyya, a widespread warning to evacuate had been provided, which, according to the information in the force's possession, had resulted in the evacuation of the vast majority of the civilian population in the neighborhood. An additional warning to evacuate was made two days prior to the incident, on 28 July, in order to keep the civilian population at a distance from the area of hostilities.
	… the IDF assessment that the likelihood of hitting civilians was lower due to the fact that warnings had been issued two days earlier was plainly erroneous. On 20 July, 10 days earlier in the same neighbourhood, scores of civilians were killed by IDF shelling and bombing, despite warnings that had been issued in the previous days. The IDF and its commanders therefore must have been well aware that general warnings to evacuate were not automatically complied with and that civilians often refused to vacate their homes. Combined with the fact that this incident took place during a ceasefire, a reasonable military commander should have envisaged the likely presence of civilians in the area and should have carried out more extensive verifications before firing mortar shells with wide-area effects. (See Appendix 2 Reasons for residents’ failure to leave)


The challenges above lead the UNHRC to the following legal analysis with regard to the Law of Armed Conflict. The section below is taken directly from the UNHRC document.

Summary legal analysis

386.
The attack raises a number of questions as to its conformity with the principles related to the conduct of hostilities. 

387.
A number of elements of this incident indicate that the IDF did not respect the principle of precautions in attack. The fact that the IDF did not deploy real-time aerial surveillance for a period of over one hour points to a failure to do everything feasible to assess the presence of civilians and whether the attack could be expected to cause incidental “excessive” loss of civilian life. The decision by the IDF to use mortars, rather than availing themselves of more precise weapons, suggests that the IDF did not take all feasible precautions to choose means with a view to avoiding or at least minimizing civilian casualties. These decisions point to a failure by the IDF to take constant care to spare civilians, in violation of the customary international law principle as expressed in article 57 of Additional Protocol I. [ Note, “Additional Protocol” is a reference to Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of International Armed Conflicts (Protocol I), 8 June 1977.
388.
Mortars are considered à wide- area weapon which, if used in a built-up, densely populated area, are likely to strike military objectives and civilians without distinction – particularly given a scenario in which over 50 per cent of the 120 mm mortar shells fired are likely to fall between 136 and 300 metres from the intended target. Combined with the impact of the blast and fragmentation of the shell, this type of weapon is likely to injure or kill persons several hundred meters from the intended target. This appears to be confirmed by the video recording of the incident in which the different levels of sound from the blasts seem to indicate that the ten shells of the second round struck locations located quite far apart. The attack on the Shuja’iya market area therefore may have violated the prohibition of indiscriminate attacks, contained in customary law as reflected in article 51(4) of Additional Protocol I. Depending on the circumstances, this conduct may qualify as direct attacks against civilians
 and constitute a war crime. 
[End of UNHRC legal analysis section]

Conclusion

There are other independent sources of credible information that we can provide, but we believe the UNHRC’s challenge to the MAG court’s claims is compelling. The legal analysis of the findings raises the serious possibility that war crimes have been committed. The relationship between the law of armed conflict and human rights is explained as follows by the International Committee of the Red Cross:

The human rights system and the law of armed conflict should be seen as complementary. Respect for human rights should not be fragmented into time of peace and conflict. It is after all in conflict situations that those rights are most at risk and that civilians will look to the armed forces for protection. Link: https://www.icrc.org/eng/assets/files/other/law1_final.pdf 

Appendix 1  Description of the Al-Salak Family incident
[Taken directly from the MAG report. Link Scroll down to section 3. The incident occurred during Operation Protective Edge. The description below is characterized as “allegations.”]


In reports published in various media sources, it was alleged that on 30 July 2014, IDF forces fired upon the marketplace in Shuja'iyya, at a time when a ceasefire was in place, and as a result of these strikes, between 15 to 17 people were killed, including children, emergency services personnel, and reporters. Subsequently, and in accordance with the MAG's investigation policy, the incident was referred to the FFA Mechanism for examination.

After the incident was referred to the FFA Mechanism for examination, the MAG Corps received an additional complaint from an NGO, in which a different account of the event was provided. According to the account provided in the complaint, the incident described above actually took place in an area that was at a distance of around 150 meters from the market in Shuja'iyya, and not within the market itself. According to the allegations, the event commenced with a strike by a shell on a number of individuals from the Al-Salak family, who were up on the roof of their house, a fact which resulted in the death of seven members of the family. After the strike, a large number of people started to gather in the open area next to the family's house, including medical personnel, reporters, and others. While people were gathered there, another two shells struck the area, resulting in the deaths of 21 of those present. Additionally, it was alleged that as a result of additional shell strikes, an individual in an adjacent building was killed, along with two individuals part of Hamas' Civil Defence. All total, according to this account, 31 people were killed in the course of this incident. It was further alleged, that over the course of the incident, a total of 16 shells were fired at the area.

Appendix 2  Reasons for residents’ failure to leave
[Taken directly from the UNHRC report. Link]
398.
Based on the testimonies the commission has received, the following reasons were identified for residents’ failure to leave: 

· The fact that people were not sure in which direction to move as shelling and air strikes were taking place in many parts of Gaza. Some of the commission’s witnesses who chose to remain despite warnings explained that they had decided to stay in their homes because they felt that they had nowhere else to go and crossings into Israel and Egypt were blocked. Others believed that certain areas would not be targeted as they were calm without military activity. One witness interviewed by the commission found the warnings in the media “confusing” and referred to them as “rumours”.
· As the violence intensified, a sense of ‘no safe place’ spread, a factor repeatedly mentioned by witnesses interviewed by the commission and noted by the United Nations Office for the Coordination of Humanitarian Affairs (OCHA)
 and NGOs
. The commission was also told by a number of inhabitants that they had decided to move to relatives’ houses inside the same neighbourhood. Also, several of the families whose cases were examined by the commission and others
 had moved in and out of several places which, they thought, would be safer, over the days and weeks prior to when they were attacked. 
· Since most of the general warnings did not provide concrete timeframes and the conditions in shelters were poor, several inhabitants returned home to collect items they and their families needed. 
399.
Against the backdrop of a densely populated small area such as Gaza, from which no exit or fleeing is possible, 44 per cent of which is either a no-go area or has been the object of evacuation warnings,
 with, at times, 28 per cent of the population displaced,
 and with severe constraints on humanitarian assistance, warnings cannot be expected to “empty” entire areas. Furthermore, the generalized and often unspecific warnings sometimes resulted in panic and mass displacement, further exacerbating the situation.
 

 


	


	


	 





	


	





